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Mutual Non-Disclosure Agreement

This Mutual Non-Disclosure Agreement (the “Agreement”) is made and effective as of Click or tap to enter a date. (the “Effective Date”) by and between DZYNE Technologies, LLC and its subsidiaries (including Flex Force Enterprises, LLC, High Point Aerotechnologies, Inc., Black Sage Technologies, Inc. and Liteye Systems, Inc.) (hereinafter “DZYNE”) and [enter Company Name] (hereinafter “[Company short name]”). For the purposes of this Agreement, each may be referred to individually as a “Party” or collectively as the “Parties”. 

Whereas, the Parties have an interest in entering into a business relationship (the “Transaction”) and;

Whereas, the Parties have had preliminary discussions and plan to have further discussions and exchanges of materials and other information for the limited purpose of exploring and evaluating the possibility of and moving forward with the Transaction (the “Purpose”).  

As such, the purpose for this Agreement is to set forth the understanding regarding the terms and conditions for any discussions that have been or will be held and the disclosure of any information which has been or will be disclosed regarding the Transaction.


	1.	Proprietary Information.  Each of the Parties possesses certain proprietary and confidential information (“Proprietary Information,” as further defined below), which has independent economic value as a result of its not being generally known to, and not being readily ascertainable by, other persons who can obtain economic value from its disclosure or use.  Each of the Parties also desires that the other Party disclose sufficient Proprietary Information to allow the receiving Party to accomplish the Purpose stated above.  Accordingly, all information, written, electronic or oral, relating to the business, operations, plans, services, facilities, processes, software, methodologies, technologies, formulae, solutions, products, reports, financial information, customer preferences, studies, know how, intellectual property, research and development, clients, customers and suppliers, partners, principals, employees, consultants, independent contractors, brokers and authorized agents of either Party or its affiliates (sometimes referred to as the “disclosing Party” or “discloser”) that is supplied by or on behalf of the disclosing Party to the other Party (sometimes referred to herein as the “receiving Party” or the “recipient”) shall be deemed “Proprietary Information.”  

	2.	Use of Proprietary Information.  In consideration of the disclosures hereunder, the receiving Party shall keep in confidence the disclosing Party’s Proprietary Information during the term of this Agreement and for a period not less than five (5) years after the term of this Agreement; provided that confidentiality obligations with respect to any trade secrets shall survive until such information no longer qualifies as a trade secret under applicable law. Notwithstanding the foregoing, Proprietary Information developed under the U.S. Government’s Small Business Innovation Research (SBIR) program (“SBIR Proprietary Information”) shall not be disclosed to any third party at any time without written permission from the disclosing Party, for as long as the SBIR Proprietary Information is under the protection of the SBIR program. SBIR Proprietary Information shall be clearly identified by appropriate and conspicuous markings and all provisions of this agreement shall survive with respect to such information. To this end:

		(a)	The receiving Party shall use the disclosing Party’s Proprietary Information only for the Purpose stated above.  Upon the demand of the disclosing Party, an authorized officer of the receiving Party shall promptly, at the election of the disclosing Party, either return to the disclosing Party or destroy (including deleting such Proprietary Information from all computer records other than automatically-generated, electronic archival data not accessible in the ordinary course of business except to IT, compliance or legal personnel and which shall remain subject to the terms of this Agreement) all Proprietary Information in the recipient’s possession or control relating to the Purpose and shall direct its Representatives (as defined below) to do the same, and shall certify, upon request, to the disclosing Party as to such return or destruction.

		(b)	Neither Party may disclose the other’s Proprietary Information to third persons without the disclosing Party’s prior written consent, provided that the receiving Party may disclose the disclosing Party’s Proprietary Information to such of the receiving Party’s employees and authorized agents, subcontractors, independent contractors, partners, affiliates, directors, officers, principals and consultants, representatives,  advisors and attorneys (to the extent such persons actually receive such Proprietary Information, collectively, “Representatives”) as are necessary to evaluate and in furtherance of the Transaction.  The receiving Party shall be responsible for ensuring that any Representative who receives Proprietary Information is informed of the foregoing obligations under this Agreement prior to receiving such Proprietary Information.  The receiving Party shall be responsible for any use or disclosure of Proprietary Information by its Representatives that would be breaches under this Agreement if such actions were taken by a receiving Party hereunder.  

		(c)	The recipient of Proprietary Information shall exercise the same degree of care with respect to the disclosing Party’s Proprietary Information as the recipient normally takes to safeguard and preserve its own proprietary information, provided that in no event shall the degree of care be less than a reasonable degree of care.  Upon discovery of any prohibited use or disclosure, the recipient of Proprietary Information shall immediately notify the disclosing Party in writing and shall use its best efforts to prevent any further prohibited use or disclosure; however, such remedial actions shall in no manner relieve the recipient’s obligations or responsibility for breach hereunder.

		(d)	The recipient will cooperate in any and all assurances and/or requirements, whether legal or physical, that the disclosing Party may stipulate as reasonably necessary for ensuring the continued confidentiality of its Proprietary Information.

(e)	The recipient will maintain and prevent the removal of all notices, labels and other markings of the disclosing Party on the Proprietary Information, including copyright and ownership claims and notices or indicating its proprietary or confidential nature.  In addition, the recipient shall not (i) reproduce or copy the Proprietary Information except as required for the Purpose or (ii) reverse engineer, decompile or disassemble any Proprietary Information.

	3.	Limitations on Obligations.  This Agreement shall not restrict disclosure or use of Proprietary Information that:

		(a)	was, at the time of receipt, otherwise known to the recipient without restrictions as to use or disclosure;

		(b)	was in the public domain at the time of disclosure or thereafter enters into the public domain through no breach of this Agreement by the recipient;

		(c)	becomes known to the recipient from a source other than the disclosing Party, which source has no duty of confidentiality with respect to the information;

		(d)	is independently developed by the recipient without use of or reliance on any of the disclosing Party’s Proprietary Information; 

		(e)	is required or requested to be disclosed in a legal proceeding, by a governmental or regulatory agency or bureau, or by a court of law or equity with competent jurisdiction over the recipient, provided that the recipient will first have provided the disclosing Party with, to the extent practicable and legally permissible, prompt written notice of such required or requested disclosure and will take reasonable steps to allow the disclosing Party to seek a protective order or other remedy or waive the other terms of this Agreement with respect to the Proprietary Information required to be disclosed.  The recipient will promptly cooperate with and assist the disclosing Party, at the disclosing Party's expense, with obtaining such protective order if sought; or

		(f) 	is disclosed by an employee of disclosing Party or recipient as necessary for such employee to report waste, fraud, or abuse in connection with the performance of a contract with the U.S. Department of Defense (“DoD”) to an investigative or law enforcement representative of the DoD authorized to receive such information.

	4.	No Warranty.  Except for the right to disclose the Proprietary Information, the disclosing Party hereby disclaims all warranties, whether express or implied, with respect to all of the Proprietary Information.  Except as expressly set forth herein, the disclosing Party shall not be liable for damages of any kind as a result of the receiving Party’s reliance on or use of any Proprietary Information.

	5.	Further Obligations or Rights.  Both parties understand that nothing in this Agreement requires the disclosure of any information or requires either Party to proceed with any transaction, further discussions or business relationship.  This Agreement does not create any agency, partnership, joint venture relationship or any license between the parties. 

	6.	Ownership of Confidentiality Information; No License.  The Parties acknowledge that the Proprietary Information disclosed by a disclosing Party shall be and shall remain the property of the disclosing Party.   Nothing in this Agreement shall be construed to grant to Recipient any rights by license or otherwise, either expressly or by implication, to any of the Proprietary Information. 
7.	Export Control.  The parties will comply with all applicable U.S. laws and regulations concerning export controls and economic sanctions, including without limitation the regulations of the United States Department of Commerce and Department of State.  The recipient will not export any of the discloser’s Proprietary Information by any means, including electronically, in violation of any applicable export laws or regulations, including without limitation the laws of the United States and the regulations of the United States Department of Commerce and Department of State. The Recipient shall first obtain the written consent of the disclosing Party before requesting authority to export disclosing Party’s Proprietary Information.
No export-controlled technical data with respect to such Proprietary Information shall be released to any non-U.S. person(s), to include non-U.S. personnel working in the United States, in violation of any U.S. export laws, regulations, restrictions, or economic sanctions, including, but not limited to, the International Traffic in Arms Regulations (ITAR) (22 C.F.R. § 120-30) and the Export Administration Regulations (EAR) (15 C.F.R. § 730 et seq.).
	8.	Governing Law.  This Agreement shall be governed by and construed in accordance with the law of the State of Delaware without regard to its conflicts of law principles.

	9.	Injunctive Relief and Damages.  The parties hereby acknowledge that, due to the unique nature of the Proprietary Information, the disclosing Party’s remedies at law are inadequate and that the disclosing Party may suffer irreparable harm in the event of breach or threatened breach of any provision of this Agreement.  Accordingly, in such event, the disclosing Party shall be entitled to seek preliminary and final injunctive relief without a requirement to post bond, as well as any and all other applicable remedies at law or in equity.

	10.	Amendments; Waivers; Assignment.  

		(a)	This Agreement may be amended and any of its terms and conditions may be waived only by a written agreement of both parties. 

		(b)	The failure of either Party at any time or times to require performance of any provision of this Agreement shall in no manner affect its rights at a later time to enforce the same.  No waiver by either Party of any condition or term shall be deemed to be a continuing waiver of such condition or term or any other condition or term.  

		(c)	This Agreement shall be binding upon and inure to the benefit of the heirs, successors and permitted assigns of the parties.  Neither this Agreement nor the obligations of either Party hereunder shall be assignable or transferable by such Party without the prior written consent of the other Party.  Any attempted assignment of this Agreement without such consent shall be null and void and shall have no effect.

	11.	Notices.  All notices, requests, demands and other communications hereunder shall be deemed to have been duly given if the same shall be in writing and shall be delivered (i) personally, (ii) by registered or certified mail, postage prepaid, (iii) by facsimile transmission, with a copy by regular mail, (iv) electronic email with confirmation of receipt, or (v) by overnight delivery service and addressed as set forth below:

If to DZYNE Technologies, LLC:

Attention:	Sarah Wilt, VP, Contracts
		8280 Willow Oaks Corporate Drive, Suite 200
		Fairfax, VA 22031, United States 
		sarah.wilt@DZYNE.com 

With a copy to:	Christopher McRorie, General Counsel
300 Crescent Court, Suite 550
Dallas, Texas 75201, United States
		cmcrorie@highlanderpartners.com 
					
If to [enter Company Name]:	

Attention: 	[enter POC for Notices]
			[enter POC Address] 
			[enter POC Address]
			[Email Address] 

or to such other address as may have been furnished to the other Party by written notice.

	12.	Termination and Survival.  This Agreement shall commence as of the date written above and shall remain in effect until terminated by either Party (i) giving thirty (30) days’ written notice of termination to the other Party at any time, or (ii) giving notice effective immediately following a material breach by the other Party that is not susceptible to cure.  Any obligations imposed on the parties by this Agreement that should by their terms survive the termination of this Agreement shall so survive.

	13.	Entire Agreement; Counterparts.  This Agreement constitutes the entire and exclusive agreement between the parties with respect to the subject matter hereof.  All prior agreements, understandings and proposals, oral or written, between the parties with respect to the subject matter hereof are superseded by this Agreement.  This Agreement may be executed in one or more counterparts, each of which shall be deemed an original, but all of which, when taken together, shall constitute one and the same instrument.




					[signature page to follow]



IN WITNESS WHEREOF, the Parties hereto have caused this Agreement to be executed by each Party’s duly authorized representative effective as of the Effective Date above. 

	[enter Company Name]	
	DZYNE Technologies, LLC

	
	
	
	
	

	By:
	
	
	By:
	

	Name:
		
	Name:
	
	Title:
		
	Title:
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